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JUSTICE HOLMES ON NATURAL LAW AND 
THE MORAL IDEAL. 

BOYD H. BODE. 

N a recent brilliant article, 1 Justice Oliver Wendell Holmes 
maintains a position which is of fundamental and 
indeed crucial importance for ethical theory. It is a 
philosophy of revolution based on the biological law of 
Natural Selection. In these times of revolution it is not 
surprising that institutions and beliefs which have endured 
for centuries are now being challenged and required to 
show their credentials. Old standards are going into the 
discard, and with the passing of their authority there is 
growing up a disposition to question the moral basis of 
all authority. The repudiation of absolute standards is 
taken to mean that our impulses and preferences, as they 
stand, are final, in the sense that there can be no rational 
test of fitness save the ability to survive, and no standard 
of evaluation except the principle that might makes right. 

This is apparently the position of Mr. Justice Holmes 
in the article in question. As he intimates, the belief in 
"natural law" as an absolute standard for conduct has its 
origin in the fact that jurists are prone to regard "what 
has been f amiliar and accepted by them and their neighbors 
as something that must be accepted by all men every- 
where. " No account is taken of the fact that "beliefs 

•Natural Law. Harvard Law Review, November 1918. 
Vol. XXIX.— No. 4 
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and wishes have a transcendental basis in the sense that 
their foundation is arbitrary. You cannot help entertain- 
ing and feeling them, and there is an end of it. " We are 
disposed, it is true, to hallow our individual preferences 
by deriving them from certain a priori rights and duties, 
but this is unconscious subterfuge. It obviates the neces- 
sity of recognizing the fact that the case of our opponent 
is perhaps on all-fours with our own. " Deepseated prefer- 
ences are not to be argued about — you cannot argue a 
man into liking a glass of beer — and, therefore, when dif- 
ferences are sufficiently far-reaching, we try to kill the 
other man rather than let him have his way. But that is 
perfectly consistent with admitting that, so far as appears, 
his grounds are just as good as ours. " 

If we start with the proposition that men have certain 
impulses or desires which are not to be argued about, it 
clearly follows that problems of conduct are limited to 
the selection of the means for the satisfaction of these 
desires. We can then speak of an "ought" only in the 
sense that a certain course of conduct is necessary or 
"ought" to be adopted, if a given result is to be realized. 
But for the evaluation of ends no standard is provided. 
"Men to a great extent believe what they want to — 
although I see in that no basis for a philosophy that tells 
us what we should want to want. " 

This conclusion does, however, give us a hint as to the 
proper place of philosophy in the scheme of things. It is 
clearly not the business of philosophy to discover eternal 
truth or to formulate a system of eternal values, of pre- 
existent rights and duties, for the guidance of man in the 
affairs of life. On the contrary, its mission is precisely to 
deliver us from the bondage of such prepossessions. Beliefs 
and wishes being essentially arbitrary, philosophy can help 
us to a clear recognition of the fact, and by so doing it can 
give encouragement to proceed towards our goal with 
singleness of purpose and with all our resources of hand 
and brain. When we once give up the notion that our 
beliefs and wishes must conform to an antecedent "nature 
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of things," our motives are no longer subject to cosmic 
condemnation, but can stand forth naked and unashamed. 
"Philosophy does not furnish motives, but it shows men 
that they are not fools for doing what they already want 
to do. It opens to the forlorn hopes on which we throw 
ourselves away the vista of the farthest stretch of human 
thought, the chords of a harmony that breathes from the 
unknown. " 

According to Justice Holmes, then, the function of 
philosophy is to draw up a Magna Charta, in order to 
safeguard the right of our human impulses to life, liberty, 
and the pursuit of happiness. To some a proposal of this 
kind will doubtless mean moral anarchy; to others it will 
perhaps mean merely a formal recognition of actual practice, 
since our conventional rights and duties serve chiefly to 
give an odor' of sanctity to what we are bound to do any- 
how. It is not my intention just now to discuss these 
interpretations. My purpose is rather to consider this 
claim of finality which is made on behalf of our desires. 
Does it follow that if we abolish "natural law, " as embody- 
ing the principle of an absolute and external standard, our 
impulses and desires are confronted with no further prob- 
lem or obligation than that of securing the means to 
their realization? 

Back of this question, however, lies still another question, 
which has a prior claim to our consideration. What is 
meant by the contention that "deepseated preferences 
are not to be argued about?" It cannot mean that desires 
are fixed and immutable. As Justice Holmes himself 
points out, "What we most love and revere generally is 
determined by early associations." Despite a certain 
fundamental identity of human nature, the desires and 
aversions of the civilized man are very different from those 
of the savage; and among civilized people there are similar 
variations of likes and dislikes. The ragtime and the 
dime novel which delight the untutored mind are an 
abomination to the man of culture. The facts are obvi- 
ous and unquestioned. Under the pressure of the environ- 
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ment desires are anything but fixed; they are rather plastic 
material that may be moulded into a great variety of 
shapes. What is meant, so far as I can make out, is not 
that the environment cannot modify desire, but that the 
individual is unable to to do so in his own case. If he 
becomes exposed to certain influences, his likes and dislikes 
will undergo change. But he must not undertake to super- 
vise the process. Intelligence must, to all appearances, 
confine itself to the recognition of our actual wants and 
to the execution of their behests; it must not presume 
to tell us "what we should want to want." 

On the surface this may seem to be a plausible limitation. 
If our desires are already moulded by the environment, 
the attempt to place intelligence in a position of authority 
over them does not look very promising. But there is 
ground for the suspicion that the part assigned to the 
environment is an instance of what our late, lamented 
ex-President was wont to call nature-faking. It is over- 
looked that the environment, apart from intelligence, 
plays no r61e at all. Its importance consists in the fact 
that it provides the opportunity for the expression of 
impulse under the guidance of foresight. The eagerness 
of the child to share in whatever is going on and its ready 
sympathy with the aims and purposes of the adults with 
whom it is associated is evidence, both that our impulses 
and tendencies are relatively formless and unorganized 
at the start, and that an outlet for these activities can be 
secured only through an understanding of the environment. 
What form our activities will take depends doubtless upon 
the opportunities that are available and the inducements 
that are offered. Hence the love of excitement may 
lead some persons to exploration, automobile racing or 
aeroplaning, while others will perhaps seek satisfaction in 
gambling or in circumventing the police. Our opportuni- 
ties may be limited, but such limitation does not exclude 
the need of foresight in discovering the alternative possi- 
bilities that are actually open to us and in estimating their 
relative value. Foresight remains an indispensable condi- 
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tion for the expression and development of desires. It 
seems evident, moreover, that if different impulses can be 
made to reinforce one another in a unified course of conduct, 
the aim or goal of such conduct will take on a unique value. 
The achievements of an explorer, for example, are normally 
attended by certain incidental advantages and satisfactions 
that are not to be expected as the fruits of an equally 
successful career in burglary. But this must be made 
apparent through inquiry and reflection, which is to say 
that it is the function of intelligence to create new values 
and ideals through anticipations of results. 

Perhaps a parallel will serve to emphasize the point. 
If we observe man's dealings with his material environ- 
ment, the outstanding fact is his refusal to take things as 
he finds them. Guided by foresight of ends he drains 
swamps, produces new kinds of animals and plants, applies 
the latent energy of coal to the machinery of his factories, 
and travels about in heavier-than-air machines. The 
laws and facts of the material universe are not accepted 
as standards to which human conduct must be made to 
conform, but as the raw material, so to speak, for the 
attainment of human ends. All this is so much a matter 
of course that we have forgotten how it has come about. 
Yet the right of intelligence to dominate nature and to 
pass from each achievement to the creation of new ends 
was won only as the result of an agelong struggle with 
tradition. Even today the disposition to regard epidemics 
and other calamities as interpositions from a transcendental 
world has not wholly disappeared, nor was it difficult, a 
few years ago, to find support for the view that vaccination 
and rainmaking were impious interferences with the will 
of Providence. Certain ills of life were to be accepted 
in a humble and contrite spirit; they were a challenge, 
not to man's ingenuity, but to his submissiveness. And 
in moral matters this point of view still seems to prevail. 
That human values and standards are fixed once for all 
is assumed on all hands, whether the appeal be to super- 
natural authority, or to natural law, or to human history, 
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or to our native endowment of impulses and tendencies. 
The dominant tendency is to regard certain facts as the 
ultimate standard or court of appeal, and not merely as 
the embodiment of conditions that must be taken into 
account. But unless we grant to intelligence the same 
position in morality as elsewhere, we invite disaster. It 
is because of the failure to recognize this fact that the 
growth of knowledge, instead of revealing new spiritual 
possibilities, has served so often only to strengthen the 
conviction of moral defeat. 

One further consideration remains to be mentioned. 
The fact that our native impulses are dependent for their 
expression upon the foresight of results implies as its 
corollary that conduct is intelligent in proportion as we 
are able to evaluate the ends that are within our reach. 
The business man, for example, may be confronted with 
alternative possibilities, one of which promises great 
financial reward, while the other offers a smaller reward, 
but affords an opportunity to promote the welfare of his 
employees and the community at large. The latter 
opportunity is perhaps clearly foreseen, but its value or 
desirability may not be immediately evident. It may 
need to be translated into terms of direct appreciation, 
if there is to be an adequate sense of the possibilities in- 
herent in the situation. Such appreciation, however, 
requires the ability to realize beforehand, through the 
imagination, the outcome of our acts in their bearing upon 
the fortune of others. That is, it requires the ability to 
see things as others see them, to put oneself in the place 
of those whose interests are involved. The disposition to 
give due consideration to all the interests that are at stake 
constitutes the moral attitude, which makes it possible to 
speak of fairness and justice as something other than the 
ability to trample upon a competitor. In so far as such a 
disposition supervenes, the struggle with an opponent 
becomes transformed, through sympathetic intelligence, 
from a clash of blind passion into an attempt to secure a 
readjustment in which, as far as possible, the interests of 
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both parties shall be conserved. It becomes an attempt 
to bring about a new order of things in which new values 
are realized. The view that our desires must not be 
argued about because "we cannot help entertaining them 
and there is an end of it" is an endorsement of the policy 
of keeping one's eyes closed to potential values. The 
refusal to reflect on potential values, for the sake of deter- 
mining "what we should want to want," is a refusal to be 
intelligent. 

In the end this refusal to provide for potential values is a 
charge that may be laid at the door of every doctrine 
which involves a fixed standard of conduct. My complaint, 
accordingly, is not that Justice Holmes's position is too 
revolutionary, but that it is not revolutionary enough. 
What it offers is, in the last analysis, but a continuation 
of the old tradition that right conduct consists in con- 
formity to a pre-existent standard. Although purporting 
to be a philosophic Bill of Rights, it merely provides for a 
change of masters. External standards are repudiated 
for no other purpose than to set up in their place certain 
arbitrary and accidental preferences, to rule over us by 
divine right. And even this change is perhaps less signif- 
icant than may appear at first glance. At any rate, the 
example of Germany suggests that all these anointed rulers 
are likely to do business in much the same way. It will be 
recalled that the attitude of Germany was explained by 
publicists, in part by reference to the Kantian tradition 
of duty and obligation, and in part by reference to the 
evolutionary doctrine of struggle and survival, which 
seems to enjoy the approval of Justice Holmes. In spite 
of their wide divergence these two standpoints found it 
possible to co-operate to a common end, because both set 
up conformity as their ideal of conduct. It is true that 
Kant preached conformity to the mandates of an unseen 
world, whereas the evolutionist finds his standard in the 
laws and facts of our everyday world of space and time. 
But since a military clique had been permitted to draw up 
the specifications as to the concrete duties of the German 
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citizen, the effect of the two doctrines, so far as national 
policy was concerned, was largely the same. Moreover, 
the events connected with the Peace Conference show 
only too clearly that the very same type of national policy 
is apt to emerge if we look for a standard, not to Kant or to 
evolution, but to the history of the past. There is some- 
thing incurably Bourbon about the whole precious lot of 
fixed standards, which, at the present juncture, completely 
overshadows, in practical importance, their individual 
differences. Intelligence is permitted to have no share 
in the construction of new ends, but is supposed to confine 
itself to the selection of means to the realization of ends 
that are already fixed. This is not an emancipation of the 
moral life, but a perpetuation of its servitude. 

When it is once recognized that the moral quality of 
conduct is to be measured, not by reference to a fixed, 
antecedent standard, but by the determination to adjust 
difficulties on the basis of sympathetic insight, we may 
expect men to face the future with a new sense of respon- 
sibility for human destiny. They can then neither evade 
the challenge to their resourcefulness in creating new ends 
nor refuse to examine their motives and aims in the light 
of the larger good. By accepting this obligation intelli- 
gence becomes free and responsible, and so makes possible 
the vision of a world in which men may dwell together in 
the freedom and equality of common devotion to ideal ends. 

Boyd H. Bode. 

Univebsity op Illinois. 



